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On Monday, the Master of the Rolls, Lord Dyson, gave a speech at Runnymede. This is how 
it ended. 

Lord Denning described Magna Carta as the greatest constitutional document of all 
time, the foundation of the freedom of the individual against the arbitrary authority 
of the despot. With those ringing words in our minds, it now gives me great 
pleasure to invite the Prime Minister to speak. 

I don’t think he meant to call the prime minister a despot. Maybe he just wanted to made 

an amusing remark while avoiding a joke that seems to have been around for 800 years. 

“Does Magna Carta mean nothing to you?” is a script-line written for Tony Hancock. Some 

of you are too young to remember Hancock but to my generation and to my parents’ 
generation he was one of television’s best-loved comedians. He appeared in half-hour 

situation comedies, playing a fictionalised version of himself. The script-line came from an 
episode in 1959 when Hancock was playing the foreman of a jury, in a role very loosely 

based on Henry Fonda’s character in the Hollywood film Twelve Angry Men, which had 

been released two years earlier. Appealing to his fellow jurors for an acquittal, he asked: 

“Does Magna Carta mean nothing to you?” Long pause. “Did she die in vain?” Pause for 

laughter. “That brave Hungarian peasant girl who forced King John to sign the pledge at 

Runnymede and close the boozers at half past ten. Is all this to be forgotten?” Hancock’s 

scriptwriters Galton and Simpson are still around, though I don’t suppose they will get an 

extra royalty from the recording of that extract in a continuous loop at the splendid British 
Library exhibition on Magna Carta. Perhaps they had been inspired by Sellar and 

Yeatman’s classic history spoof 1066 And All That, with its cover illustration depicting a 

king smitten by the sight of his lady’s magna garter. 

Magna Carta day was celebrated on Monday. But that doesn't mean Magna Carta was 

signed 800 years and three days ago. It wasn’t even sealed 800 years ago and three days 

ago. Although the document is dated 15th June, the king’s seal was probably not attached 

to the document until June 19th — so the real anniversary is tomorrow. And it wasn’t 
called Magna Carta at the time; it was just another charter. 



 

 

The view that it didn’t amount to very much persisted for several centuries. Shakespeare’s 

“history” play, King John, makes no reference or allusion to Magna Carta whatsoever. John 

Wilders, literary adviser to the most recent BBC Shakespeare productions offers an 
explanation: 

Historians	  like	  Trevelyan,	  enjoying	  the	  privilege	  of	  living	  in	  a	  democracy,	  fix	  on	  the	  granting	  
of	  Magna	  Carta	  as	  the	  most	  significant	  occurrence	  of	  John’s	  reign	  because	  it	  helps	  them	  to	  
account	  for	  the	  political	  circumstances	  in	  which	  they	  themselves	  are	  living…	  Shakespeare	  
and	  his	  predecessors,	  however,	  did	  not	  see	  John’s	  reign	  in	  this	  light	  at	  all.	  Magna	  Carta	  was	  
of	  such	  slight	  interest	  to	  Shakespeare	  that	  he	  chose	  not	  even	  to	  mention	  it.	  

Now though, after 800 years, Magna Carta has become a world-class brand. It stands for 
human rights and democracy. It stands for trial by jury. It stands for free speech, the rule 
of law and personal liberty. I was told a few months ago that it stands for all criminal trials 
being held entirely in public.  

But it doesn’t mention any of these things – even in translation. Instead, Magna Carta has 

quite a bit to say about fish-weirs and river banks, about taxes and debts. Two months after 
King John granted the charter to his barons, he had it nullified by the Pope. There were 
good grounds to do so, since it was extracted from the king by duress. Many of its 63 
clauses are technical and have had little impact on succeeding generations. Although 
Magna Carta was later reissued, only a few sentences remain on the statute book today. 

And we can’t even claim that the rule of law has its origins in Magna Carta. The English 

kings had doubtless broken the law quite frequently before Magna Carta, and they 
continued to break it afterwards. But the idea that the king was subject to law had for a 
very long time been part of the orthodoxy of medieval constitutional thought, both in 
England and elsewhere. The barons did not invent it at Runnymede. Their object was to 
define what the law was. No one doubted that, whatever it was, the king was subject to it.  

However, there is more to Magna Carta than ink and sheepskin. Brands are not just the 
sum of their parts. To most people, Coca-Cola means at lot more than sweetened fizzy 
water with added natural flavouring. Apple products are adored by users who are utterly 
indifferent to personal computers. And Magna Carta is similarly iconic: regardless of what 
it says on the parchment, it enjoys instant recognition as the most important legal 
document in the common law world. 

We see that from the countless images of King John meeting the barons 1215, all of them imaginary 
and most of them wildly anachronistic. We see it in the bag and baubles, the mugs and magnets, 

sold on the strength of two Latin words… And we hear it in the lines from Tony Hancock that I 

quoted earlier. 

Such confusion – iconoclasm, even – is to be expected from a nation that puts its trust in people 

rather than in paper. The British have never codified their constitution because nobody thinks that 
writing it down would achieve very much. Magna Carta may vie with the English language itself for 

the title of Britain’s greatest gift to the world, but its place in the laws of England and Wales is 

largely symbolic. 



 

 

It is not just one of the oldest statutes in force. It is, as our Supreme Court has noted, a 

constitutional instrument – standing alongside the Petition of Right 1628, the Bill of Rights 

1689, the Act of Settlement 1701 and the Act of Union 1707. It was arguable, said the court, 
that fundamental principles contained in such constitutional instruments were not 
abrogated by the European Communities Act, which requires court in the UK to follow 
European law.  

In 1870, Bishop William Stubbs asserted “the whole of the constitutional history of 

England is a commentary on this Charter”. In 1948, Eleanor Roosevelt, addressing the UN 

General Assembly on the UN Declaration of Human Rights, said: “we stand today at the 

threshold of a great event both in the life of the United Nations and in the life of mankind. 

This declaration may well become the international Magna Carta for all men everywhere”. 

There is no doubt that Magna Carta means more in the United States than it does here in 
the United Kingdom. It was the American Bar Association that put up a memorial at 
Runnymede 50 years ago and enhanced it for the ceremony earlier this week. It was the 
American-born opinion pollster Sir Robert Worcester who noticed, about a decade ago, 
that the anniversary of Magna Carta was coming up this week and who organised the 

events that culminated in the celebrations on Monday — and that still have another six 

months to go. 

The other day, I saw an invitation to a conference on Magna Carta held this week on 
Sunset Boulevard, Los Angeles. It was from an organisation called the American Freedom 
Alliance, whose views I have a lot of respect for. But it does have a rather imaginative view 
of history. This is what it said:  

The Magna Carta, a document signed by the English monarch King John on June 
15, 1215 at Runnymede, near London, represents a point in history where the 

destiny of humanity shifted course… Without the Magna Carta, the freedoms and 

liberty we enjoy today would not have been possible. Yet today the Magna Carta is 
largely relegated to irrelevance by revisionist historians and academics who 
disregard the arduous journey undertaken by our ancestors over the course of 800 
years to secure our individual rights and liberties. 

Well, maybe. But there’s no doubt that people read rather more into Magna Carta than the 

text can sustain. To some, it seems to be a magic charter. Magna Carta was relied on by one 

of the Occupy London group of protestors who camped in the courtyard of St Paul’s 

Cathedral in the winter of 2011 to 2012. Paul Randle-Jolliffe maintained that his supposed 

descent from one of King John’s barons exempted him from compliance with an eviction 

order – until the Court of Appeal explained that “Magna Carta heir” was a concept 

unknown to the law. As the judges told him firmly, “Chapter 29, with its requirement that 

the state proceeds according to the law and its prohibition on the selling or delaying of 
justice, is seen by many as the historical foundation for the rule of law in England; but it 

has no bearing on the arguments in this case.” 



 

 

This wasn’t a reference to chapter 29 of the first Magna Carta. After its annulment in 1215, 

that charter was revised and reissued in 1216, 1217 and 1225. It was the 1225 version – 
much shorter than the original – that was confirmed by Edward I and found its way on to 

the first statute roll in 1297. And most of the 1297 statute was repealed by parliament at 
various times between 1828 and 1969. 

Just three chapters of that statute remain law in England and Wales today. Chapter 1 

provides that “the Church of England shall be free”. That's a translation of the Latin term 

Anglicana Ecclesia. It can’t have been a reference to the Church of England as we 

understand it today but it reminds us that, even 800 years ago, the English Church was not 
merely a branch of Rome. 

Chapter 9 of the 1225 charter is also still in force and promises that “the City of London 

shall have all the old liberties and customs” that it had before. Which is very nice for the 

City of London, where King John kept a stronghold.  

But the best-known remnant still in force is chapter 29. Derived from chapters 39 and 40 
of the 1215 charter, it now says:  

No freeman shall be taken or imprisoned, or disseised of his freehold, or liberties, or 
free customs, or be outlawed, or exiled, or any other wise destroyed; nor will we not 
pass upon him, nor condemn him, but by lawful judgment of his peers, or by the law 
of the land. We will sell to no man, we will not deny or defer to any man either 
justice or right. 

These are fine principles but they do not stand up well to modern principles of statutory 
interpretation.  

First, does “man” embrace “woman”?  

Yes, because the Interpretation Act 1978 says that “words importing the masculine gender 

include the feminine”.  

Next, can anyone who is not a “freeman” claim the rights listed in the first 

sentence?Historians tell us that freemen were able to marry or go where they pleased, 
unlike the rural peasantry or serfs who were generally bonded to their land and unable to 

marry without purchasing their lord’s permission.  

Fortunately, the Human Rights Act 1998 requires all legislation to be given effect in a way 

that is compatible with human rights. I would expect the courts to interpret “freemen” as 

meaning “all people”. 

So the first sentence of chapter 29 seems to mean that nobody can be convicted or 
punished except by the law of the land. We should not underestimate the importance of 



 

 

such a concession by the king in 1215. “There, clearly recognisable, was the rule of law in 

embryo,” observed Lord Bingham, the most eminent English judge of recent times. 

But who were the “peers” whose judgment alone could lead to the outlawry of free men? 

What constituted “lawful judgment”? Above all, given that there was no written code of 

laws that applied throughout England or that was officially recognised as royal law, how 

was anyone to decide whether a judgment had been delivered in accordance with “the law 

of the land”? As Lord Dyson, the Master of the Rolls, said in a lecture a year ago, “lawyers 

would have had a field day with these vague clauses”. 

And where would we be without chapter 29 of the 1297 statute? Here in the the United 

Kingdom, I can’t see that it would make much difference: governments would continue to 

observe the law of the land even if Magna Carta had been repealed. And yet the rule of law 
is far from universal. In the spring of last year, we saw protestors shot dead by military 
snipers in Kiev, a city at the very borders of Europe. There are several parts of the word in 

which opponents of the ruling regime simply “disappear”. Their supporters would have 

welcomed such concessions as King John made in 1215. 

The second sentence of chapter 29 was cited by a High Court judge as recently as 2007. Mr Justice 

Munby quoted Holt’s resonant translation “to no one will we sell, to no one will we deny or delay 

right or justice”. Munby was complaining about the time the courts had taken to hear a housing 

claim, expressing the view that “the potential delay here amounted to a denial of justice in the sense 

in which that phrase is used in Magna Carta”. Warming to his theme, Munby said the were “some 

principles that ring down the centuries”. In this respect, he continued, the message of Magna Carta 

was “timeless”. 

My search of the Westlaw UK database reveals that the courts of England and Wales have 
referred to Magna Carta in around 160 reported judgments a period of some 450 years: 
not, perhaps, a particularly large number. And I have not found a single modern English 
case that was decided on the strength of Magna Carta alone. 

Litigants-in-person – non-lawyers – tend to invest Magna Carta with more weight than it 

can carry. In 2013, a man acquitted of growing cannabis sought compensation from 
Scottish police and prosecutors for time he had spent on remand. David Watson relied on 
Magna Carta to support his claim that he was not bound by laws to which he had not 
consented. A Scottish judge had no difficulty in finding no basis for that claim. 

These litigants seem to imagine that Magna Carta operates as some sort of restraint on the 
supremacy of Parliament. It does not. The power of Parliament to legislate as it sees fit 
dates from the Bill of Rights 1689. It cannot be limited by a statute passed four centuries 
earlier. 

But it’s not just lawyers. Some campaigners have argued that recent cuts in legal aid are 

contrary to the principles of Magna Carta. But Magna Carta was written in the year 1215. 
Legal aid dates from 1949. 



 

 

The courts do not enforce Magna Carta today because its terms are too broad to be 

justiciable. It’s all very well to say that justice delayed is justice denied. But how long does 

the delay have to be for it to amount to an injustice? Although some civil claims must now 
be lodged within a matter of weeks, there is no statute of limitations in criminal cases. 
Anthony Sawoniuk, a Nazi war criminal, was jailed at the Old Bailey in 1999 for murdering 
Jews in 1942. Roland Peter Wright, a former headmaster, was imprisoned in 2014 for 
abusing pupils between 1959 and 1970. Were such delays sufficiently long to render those 
convictions unjust? 

“To no one will we sell… justice” is another provision that’s difficult to apply. Does it mean 

simply that judges must not take bribes? Nobody would disagree with that. Or does it 

mean that people who cannot afford lawyers – and even court fees – must be given the 

funding they need to enforce their rights? I’m not sure that Chris Grayling would interpret 

it in that way. 

And, of course, “judgment of his peers” does not guarantee trial by jury. Juries did not exist 

in 1215 and are used in only a small minority of trials today. 

True, Magna Carta is still cited in the courts of the United Kingdom — but often as little more than a 

historical flourish. Some examples from recent judgments: 

• The importance attributed to personal freedom can be traced back at least to Magna Carta.  

• It has been said from the time of Magna Carta that justice delayed is justice denied. 

• Open justice is one of the oldest principles of English law, going back to before Magna Carta. 

And here is Lady Justice Arden, giving judgment in 2011. “The right to liberty of the person is a 

fundamental right,” she said. “It has been so regarded since at least the time of the well-known 

provisions of clause 39 of Magna Carta, which in due course found its reflection in article 9 of the 
Universal Declaration of Human Rights and article 5 of the [European] Convention [on Human 

Rights].” 

Why, then, do we treat Magna Carta with such misplaced reverence? The person we have 
to blame is Sir Edward Coke, who reinvented it in the 17th century. Coke rose to become 

chief justice of the King’s Bench. But he fell out with King James I and lost his job in 

November 1616. For the remaining 18 years of his life, he was a determined opponent of 
the Stuart monarchy. But Coke was no historian. He was interested only in legal sources: 
charters, statutes and the year-books that served as the law reports of the middle ages. He 
read them entirely without regard to their context, as if they had been addressed to 
seventeenth century gentlemen like himself. Lord Sumption, a justice of the Supreme 
Court and a distinguished historian, takes up the story in a lecture he delivered in March.  

Coke transformed Magna Carta from a somewhat technical catalogue of feudal 
regulations, into the foundation document of the English constitution, a status 
which it has enjoyed ever since among the large community of commentators who 

have never actually read it. In their final form, Coke’s views about Magna Carta were 



 

 

embodied in the second book of his Institutes of the Laws of England… In this 

remarkable treatise, Coke read almost the whole common law of England into the 
text of Magna Carta. Coke described Articles 39 and 40 as pure gold, every syllable 
of which was to be studied. He regarded it as the origin of the writ of habeas corpus 
and of trial by jury. More generally, Coke took the provisions of the charter which 

protected a man’s “liberties”, which actually meant his privileges and immunities, 

and treated them as referring to the liberty of the subject. This meant, according to 
him, that all invasions of personal liberty by the Crown were unlawful. He even 
suggested that Magna Carta was the origin of Parliamentary sovereignty, although 

no Parliament existed for half a century after it was sealed… Many people who 

revere Magna Carta have never heard of Sir Edward Coke. Yet he has had an 

extraordinary influence over our perceptions of the charter. Coke’s Institutes were 

regarded as a work of high authority until the 19th century. His analysis of Magna 
Carta was swallowed wholesale by the early American colonists. The framers of the 
US Constitution and the federal and state Bills of Rights deployed Magna Carta 
against the government of George III, just as Coke had deployed it against Charles I. 

 

The Americans still revere Magna Carta. In 1939, when Lincoln Cathedral’s copy of the 

1215 charter was put on show at the World Fair in New York, an estimated 14 million 

people went to see it in just six months. After war broke out, the cathedral’s copy was 

stranded in the US, leading to the suggestion that the Americans should be allowed to keep 

it – or alternatively have it replaced with one of the two copies now displayed in the British 

Library . 

It would have been a priceless gift. An American author, writing in 1991, calculated that 
more than 900 federal and state courts in the United States had cited Magna Carta. In the 
half-century between 1940 and 1990, the US Supreme Court had done so in more than 60 
cases. 

More recently, the highest court in the US had to decide whether foreign prisoners 
detained by the US at Guantanamo Bay, in Cuba, could seek writs of habeas corpus that 
might lead to their release.  Allowing their appeal in 2008, the court traced back that 
powerful remedy beyond the US constitution of 1789 to what the judges regarded as its 

origin in chapter 39 of Magna Carta. “Gradually, the writ of habeas corpus became the 

means by which the promise of Magna Carta was fulfilled,” wrote Justice Kennedy for the 

majority. 

A writ of habeas corpus (“have the body”) commands someone holding a prisoner to bring 

that person before the court and justify the imprisonment. But the link between Magna 
Carta and habeas corpus is surely romantic rather than historic. The writ was established 
in its modern form in the late sixteenth century; although its origins can be traced back to 
medieval court records. 



 

 

And what are we to make of clauses 10 and 11 of the 1215 Magna Carta, the ones dealing with debts 

owed to the Jews? Clause 10: “If anyone who has borrowed a sum of money from Jews dies before 

the debt has been repaid, his heir shall pay no interest on the debt for so long as he remains under 

age…” Clause 11: “If a man dies owing money to Jews, his wife may have her dower and pay nothing 

towards the debt from it…” 

Lord Dyson, in a lecture he delivered last year at a conference organised by the Temple Church, said 

that “to a modern audience, clauses 10 and 11 might be read as evidence of medieval antisemitism”. 
It took many centuries before ideas of religious tolerance and equality could be read into Magna 
Carta. 

Magna Carta matters, but not for the reasons commonly put forward. As Lord Sumption 
said earlier this year  

Some documents are less important for what they say than for what people wrongly 
think that they say. Some legislation has a symbolic significance quite distinct from 
any principle which it actually enacts. Thus it is with Magna Carta. It has become 
part of the rhetoric of a libertarian tradition based on the rule of law, that 
represents a precocious and distinctively English contribution to western political 
theory. The point is that we have to stop thinking about it just as a medieval 
document. It is really a chapter in the constitutional history of seventeenth century 
England and eighteenth century America.  

Lord Judge, a former lord chief justice of England and Wales, summed it up well. 

“Whatever we may find in the written text,” he wrote earlier this year, “Magna Carta has 

come down to us through the centuries as the most important single document in the 
development of constitutional and legal freedom and adherence to the rule of law in the 
common law world, eventually followed in and hugely influencing the Universal 
Declaration of Human Rights and the European Convention for the Protection of Human 

Rights and Fundamental Freedoms.” 

The Universal Declaration of Human Rights was adopted by the UN General Assembly in 1948. 

Article 9, summarising chapter 39 of the 1215 charter, says “No one shall be subjected to arbitrary 

arrest, detention or exile.” 

That, in turn, led directly to the European Convention on Human Rights, which took effect in 1953. 

Article 5 begins: “Everyone has the right to liberty and security of person.” Through the Human 

Rights Act 1998, article 5 became enforceable against public bodies in the courts of the United 
Kingdom. 

And, as Lord Bingham, another former chief justice, wrote in 2010, the two chapters of 

Magna Carta 1215 that remain law today “have the power to make the blood race”. Their 

words, he suggested, “should be inscribed on the the stationery of the Ministry of Justice 

and the Home Office in place of the rather vapid slogans which their letters now carry”. 

But Bingham was too wise a judge to think he could enforce a medieval statute in modern 

times. “The significance of Magna Carta,” he wrote, “lay not only in what it actually said 



 

 

but, perhaps to an even greater extent, in what later generations claimed and believed it 

had said. Sometimes the myth is more important than the actuality.” 

Too true. I had an argument on Twitter last year with a journalist who insisted that holding 
an entire criminal trial behind closed doors, as Mr Justice Nicol had been planning to do, 
was a breach of Magna Carta. As far as he was concerned, Magna Carta stood for due 

process and due process meant open justice. That’s fine as a basic principle but it doesn’t 
give the courts much to go on when deciding borderline cases. 

And this rather vague approach to Magna Carta was demonstrated by David Cameron’s  

interview with David Letterman, the American television host who presents the Late Show 
on CBS, in September 2012.  David Cameron knew the date of Magna Carta and 

remembered where it had been sealed but didn’t seem to know it meant “great charter”. 

A year after Mr Cameron's less than impressive testament to an Oxford degree in politics, 
Salisbury Cathedral, which holds the finest of the four surviving copies of the 1215 charter, 
was chosen by Jay Z, the American rapper for the launch of his 12th studio album, called 

Magna Carta... Holy Grail — or, to be precise, for the launch of its artwork. Professor 

Simon Lee comments drily that the Dean of Salisbury Cathedral, June Osborne, thanked 

Jay Z “profusely for giving the charter some publicity through his enterprising commercial 

approach, but she showed no sign of understanding that his album title was a pun on his 

real surname, which she might have thought was Z but is in fact Carter”. 

I must also thank Simon Lee for coming up with the best answer to the question I posed at 

the beginning of this lecture: “Does Magna Carta mean nothing to you; did she die in vain?” 
He quotes Samuel Pepys, recording in his diary the beheading of a puritan in 1672. Pepys 

says it was very crowded and he couldn’t get a good view. But someone who had been on 

the scaffold 

came to us and told us, that first he began to speak of the irregular proceeding 
against him; that he was, against Magna Charta, denied to have his exceptions 

against the indictment allowed; and that there he was stopped by the Sheriff … 
Here he would have given them an account of the proceedings of the Long 
Parliament, but they so often interrupted him, that at last he was forced to give 
over: and so fell into prayer for England in generall, then for the churches in 
England, and then for the City of London: and so fitted himself for the block, and 

received the blow… So to the office a little, and so to the Trinity-house all of us to 

dinner; and then to the office again all the afternoon till night. So home and to bed. 
 

And who was the man who died that day? It was a former governor of Massachusetts Bay 
called Sir Henry Vane. So whether or not Magna Carta died in vain, Vane certainly died 
invoking Magna Carta. 


